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SHERIFFDOM OF TAYSIDE CENTRAL & FIFE
AT DUNDEE

Judgment of
Sheriff AG McCualloch

In the cause

PETER FOSTER, residing at 14a Commercial Street, Alyth
PURSUER

Against

DUNDEE CITY COUNCIL, 21 City Square, Dundee
DEFENDERS

And

SCOTTISH WATER, Castle House, 6 Castle Drive, Carnegie Campus, Dunfermline

THIRD PARTY

Act: Wray, Advocate, instructed by Thorntons
Alt: McPherson, Simpson & Marwick, for Defenders
Alt: RW Dunlop, Advocate, instructed by HBM Sayers, for Third Party

Dundee, 22 Jam ©73

The Sheriff having resumed consideration of the cause FINDS IN FACT:

[1].

[2].

3],

That the Pursuer resides at the address in the instance, and was 38 years old when
this matter came to proof; and that this court has jurisdiction by virtue of a
harmful event occurring in Brown Constable Street, Dundee.

That on or about 6 June 2003, at about 12.30 pm, the Pursuer, whilst walking in
Brown Constable Street, Dundee, on the footpath adjacent to the doorway to the

common close at number 8, lost his footing and fell, thereby sustaining ioss injury

and damage.

That the Defenders were at the material time responsible for maintaining Brown

Constable Street, which is a public road contained in a list of public roads

maintained by the defenders.




[3].

6],

9],

[10].

111].

[12].

[13].

That within and on the footway there, the Third party had placed a metal covering,
known as a “Toby”, which served to cover a hole leading to plant (a drain)
belonging to the Third party.

That at the material time, the Pursuer lost his footing by tripping in a gap in the
footway, caused by a missing Toby cover.

That 1n the discharge of their responsibilities for maintaining the street, as roads
authority, the defenders instituted a system of inspections, designed to spot defects
and dangers in the footpath, and that their employee Dailly, had carried out such

an inspection prior to the Pursuer’s trip.

That the Toby cover had been missing at the time of the inspections by Dailly.
That Dailly was negligent in failing to notice the missing Toby cover during the

inspections.

That the defenders are responsible for the negligent actings of their emplovee,
Dalilly.
That the Third party, in common with other statutory undertakers, has ironwork

(such as a Toby) instalied in roads across Scotland.

That no statutory undertaker in Scotland, such as the Third Party, undertakes
inspection of such ironwork; rather undertakers rely on roads authorities such as
the Defenders to arrange and carry out such inspection, and thereafter to notify
undertakers of any defects or dangers found.

That the Defenders did not notify the Third Party of any problem with the Toby
adjacent to 8 Brown Constable Street, Dundee in advance of the Pursuer’s trip.

That £2500 was agreed between parties as a reasonable estimate of the loss injury

or damage sustained by the pursuer as a result of his accident.

FINDS IN FACT AND IN LAW

1. That the defenders are liable to the pursuer for his loss injury and damage, in the sum

of £2500.

That the defenders are not entitled to relief from the third party in respect of their

hability to the pursuer.
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THEREFORE allows the record to be amended in the defenders fourth plea in law by
deleting the final five words, and substituting therefore “decree for reliet should be
pronounced against the third party”; Sustains the pursuers pleas in law, and in terims
thereof grants decree against the defenders in the sum of TWO THOUSAND FIVE
HUNDRED POUNDS (£2500) with interest thereon from the date of decree at eight per
cent a year; Sustains the third party’s fourth and sixth pleas in law, and grants decree of
absolvitor in favour of the third party; Repels the defenders pleas in law; finds the
defenders liable in the expenses of the action, and allows accounts thereof to be

submitted to the Auditor of Court to tax and to report; certifies the cause as suitable for

for Ao

the employment of Junior Counsel.

NOTE :

[1]. This is the case of the missing Toby cover, and the question 1s who pays for
injuries sustained by a pedestrian? In the past, such an issue was not material,
when local authorities, such as the present defenders, were both roads and water

~authority. However, given recent developments in public ownership, situations can
now arise where the issue of who has the ultimate liability becomes important. In
the present case, ] was advised on the morning of the proof that following
discussions with the Pursuer, quantum had been agreed, and the only issue was
whether it was the defenders or the third party who paid. Thereafter, following
further discussions, it -was agreed that, as between pursuer and defenders, the
defenders would pay the pursuer, and what was left for the court was whether the
defenders could recover any, all or just a proportion from the third party. In order
for this issue to be properly focused, the defenders moved to amend their fourth

plea in law, to seek decree of relief.

[2].  In the course of submissions, I was referred to the following statutes, and cases:

Roads (Scotland) Act 1984
New Roads and Street Works Act 1991
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Law Reform (Miscellaneous Provisions) (Scotland} Act 1940

Laing v Magistrates of Aberdeen 1911 2S5LT 437, (also as Laing v Paull &
Williamson 1912 SC 196) .
Mitchell v Watt & Magistrates of Paisley 1935 SC 104

MclLeod v Hastie & Wood 1936 SC 501

Haseldine v Daw 1941 [2KB] 343

Nolan v Merseyside County Council & NW Water (unreported, Caurr of
Appeal) 15 July 1982

Reid v British Telecommunications plc (unreported, Court of Appeal) 26
June 1987

Marshall v William Sharp & Sons Ltd 1991 SLT 114
Clark v Brunton & North of Scotland Water (unreported, Dundee Sh Ci)

26 July 2002

Syme v Scottish Borders Council 2003 SLT 601
Nicol v Advocate General & Others (unreported, Court of Session) 11

March 2003

Defenders’ submissions

B

The starting point, according to the defenders, was to consider their Answers. In
Answer 2, it was explained that the defenders operated a system of inspections
whereby the accident locus was inspected at least every three weeks. This was in
accordance with, or better than, the practice of other local authorities. In the event
that a defect was noted in plant belonging to the third party, then that defect was
immediately reported by telephone to the third party. It was to be noted, from the
Joint Minute of Admissions lodged, that the third party relied upon such
inspections. In Answer 3, the defenders accepted that they were under a duty to
notify the fact of missing plant in the pavement. This would include a toby cover
belonging to the third party. They argued that they had no duty beyond
notification, as thereafter it was the duty of the third party to rectify the defect.
They also argued that the third party had duties to road users such as the pursuer,

and were under a duty to maintain an awareness of the condition of its plant.
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[4].

[3].

' the defenders had, by section 2 of the Roads (Scotland) Act 1984 as amended, the

Notwithstanding any obligation on the defenders in relation to inspection of the
footway, responsibility for its own plant rested solely with the third party. It was
argued that whilst the third party may have no duties to do their own inspections,
they must do something to be informed as to the condition of their plant. They
owed that duty to the pursuer, and other road users; they own the plant. It was
conceded that it would be unreasonable to expect the third party to do their own
inspections, they could do so if they wished. Esto they relied on the defenders, the

third party must be liable to the pursuer for any damage sustained by him caused

by the missing toby cover. Esto they relied on the defenders, they must also be
liable if the inspections by the defenders did not disclose the defect.

Turning to the third parties answers, it was pointed out that in their answer 3 (b)

statutory duty to maintain and manage public roads and footpaths, including the
locus. They also averred a common law duty to take reasonable care for the safety
of pavement users such as the pursuer, and to avoid exposing them to unnecessary

risk. They also had a duty to inform utilities such as the third party of defects to

 their apparatus, such as the toby at the locus. The defenders accepted that these

duties applied to them, but aired” the general proposition that the owner of

L M

defective property should pay for losses cauéed‘by the defect Thus the third party

should be ultimately responsible for compensatlng the pursuer 1n this case.

The first authority to which 1 was referreﬂg}_ _was_ “Nolan v. Merseyside Council &
North West Water Authority, an unreported Case from the Court of Appeal dated
15 July 1982, In that case, a plaintiff had sued both the roads and water
authorities for damages resulting from a similar accident to the present pursuer. A
stopcock cover had been removed, and the plaintiff tripped or fell over the
resulting gap in the pavement. At first iﬁstané‘e;- the judge had found against the
water authority only; they appealed on the basis that as both defenders were in
default of their absolute statutory duties t6 the pursuer, both should be liable. It is
noteworthy that neither defegfjg_r_ availed themselves of the statutory defence of
reasonableness. The Courtﬂ-*g?;;ippe'al granted the appeal to the extent of finding
both defenders liable to the plaintiff, disapproving the trial judge who reached his
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[6).

conclusion on the proposition that grids and other structures in the highway were
the responsibility of the party who put them there (p4F). There was no authority to
support such a proposition. The general principle of apportionment was also
considered, with the court taking the view that each defender was as culpable as
the other, and that was very much for the discretion of the court of first instance.

The next case provided the defenders with their strongest argument. Reid v British
Telecommunications plc is another unreported decision from the Court of Appeal
in England, dated 26 June 1987. Here the plamtiff only sued the equivalent to the
third party in the present case. BT had placed a manhole cover over cabling in the
road. The cover was some 12 millimeters proud. It had been inspected on a 6

monthly cycle, the last being some 2 months before the plaintiff tripped, when the

alleged defect was neither observed nor reported. The defenders denied the

allegations of negligence, which were said to be failure to maintain the cover and
surrounding area, and failing to give a warning. The trial judge took the view that
the defect was a “trap”, that the defenders had no organized system of inspection,
instead relying on the local authority or members of the public to report defects;
thus the defenders were liable to the plaintiff. They appealed, on a varniety of
points, but the one that holds the attention of the defenders in this case related to
the reliance of -the defenders on the local authority_fdr inspection. Lord Justice
Gibson at page 6 B-G said “In my view there was nothing to suggest that BT were

at fault in relying upon six-monthly inspections by the highway authority, in the

sense that the rate of deterioration of their equipment was such, or the capacity of

highway inspectors to observe was such, that they could not reasonably rely upon
being told of any defects in the course of those inspections. For my part I can see
no great sense in having the highway authority inspect the flagstones around such
a manhole cover, and having BT inspect the metal frame which supports it.

As against the plaintiff, however, if BT choose to rely upon inspection by the

highway authority — there being no suggestion that they could sensibly dispense

with all inspection — BT must be treated, as I see it, as knowing what they should
know if the inspections are properly carried out by the highway authority at the

proper intervals, which in this case appears to be six month intervals. I would
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[7].

(8]

therefore hold that BT must be treated as knowing with reference fo this manhole
cover what they would have known if they had themselves carried out the
inspections which they were content for the highway authority to carry out, and
that therefore they kmew what they would have discovered if they had inspected it
in March 1981 as the highway authority did.” This passage was relied on by the
defenders for arguing that as there was nothing wrong with the pavement, and it
was the third party’s cover that was missing, then if the inspection by the
defenders (as highway authority) was negligent, then as a consequence, the third
party should be liable to the pursuer.

The final case relied on by the defenders was again unreported, this time closer to
home. On 26 July 2002, a decision was issued in Dundee Shenff Court in the case

of Clark v Brunton & North of Scotland Water Authority. This case considers the

passage quoted above in Reid v BT and concludes that it 1s authority for the

proposition that there is a duty on a utility to inspect, but that duty may be
discharged by the utility relying on a system of inspection by a local
authority,{(p9). In the Clark case, the equipment was installed not on the highway,
but on property belonging to a private individual, and the Sheriff held that the
water authority could not discharge its duty to inspect by relying on the unknown
ability of that individual to identify and report defects in the toby.

These cases however do not directly assist in situations, such as the present one,
where there was an inspection by the highway authority, but it was a defective
one, improperly carried out by the defenders through their employee Dailly. It was
argued for the defenders that general principles of liability do not assist, roads
falling into their own, different, category. By section 1 of the Roads (Scotland)
Act 1984, there is created on roads authorities such as the defenders, a very
particular obligation to all road users, namely a statutory obligation to maintain

the roads, including footpaths attached thereto. This is despite there not requiring
to be ownership of the road, (see section 1{9)). In the present case, the property of
another is missing, namely the toby cover, and the defenders assert that, generally,
they would discharge their duties by reporting the missing cover to the third party.

Thus, if a utility such as the third party relies on an inspection by the defenders,
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9],

the third party remains liabie for any loss caused by the missing cover, even if that
inspection is negligently carried out. The practice of roads authorities, I was told,
1s to notify only, on the basis that the third party is liable whether or not an
inspection has been done. The third party has chosen to rely on the defenders to do
Its 1nspections; thus it must be saddled with the consequence of a negligent
inspection. The result of this argument would be that injured pedestrians or road
users would sue the owner of the “hazard”, rather than the roads authority.

Accordingly, the defenders amended 4" plea in law should be sustained.
Apportionment as between defender and third party could arise, but only if some
fault on the part of both parties. Here the argument for the defenders was that the
third party was liable to the pursuer, even if there was fault with the inspection.

The court should not just follow the decision in Nolan as in that case there was a

statutory basis for doing so, which would not apply here.

Third Party submissions

[10].

[11]

[12).

The third party sought absolvitor, recognizing three issues for the court. Firstly,
whether or not there was any fault on the part of the defenders? Secondly, whether
or not there was any liability on the third party? Thirdly, if the answer to the first
and second 1ssue was in the affirmative, whether and to what extent there should
be apportionment between them.

Dealing with the first question, it was submitted that there was clearly fault on the
part of the defenders. They admit a duty of care to such as the pursuer. They have
consented to decree against them. The only question they advance is one of relief
of hability. A plea of relief requires there to be a liability for which one party
seeks to be relieved. The defenders can seek 100% relief, but they cannot say that

there 1s no liability to the pursuer. There is no doubt that the defenders are liable to

the pursuer.

Turning next to the liability of the third party, the starting point is to recall that the

general responstbility for the maintenance of roads and footways lies with the
detenders as roads authority, as set down by section 1 of the Roads (Scotland) Act
1984. There is a distinction drawn between ownership, and a liability to maintain.

Nothing in that Act asserts any basis of liability on those such as the third party.
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Certain duties are imposed on utilities such as the third party by the New Roads &
Street Works Act 1991. This Act allocates responsibilities as between roads
authorities and statutory undertakers (e.g. utilities), but does not establish any
private law liabilities to such as the pursuer. Reference was made to Syme v
Scottish Bérders Council 2003 SLT 601. This case related to a claim for damages -
following an accident where it was alleged that the defenders had failed properly
td clear ice and snow, breaching their duty under s34 of the 1984 Act, which is in
the following terms: “A roads authority shall take such steps as they consider
reasonable to prevent snow and ice endangering the safe passage of pedestrians
and vehicles over public roads.” In considering the matter Lord Clarke said, at
p610, para 18: “I cannot read s 34 as being an expressioﬁ'of Parliament’s
intention to confer on individuals such as the pursuer, in an ordinary action for
damages, a right to sue the roads authority for breach of statutory duty in failing
to grit or clear roads or pathways affected by snow or ice, separate, additional
and distinct from existing common law rights. It appears to me that the purpose od
s 34........was to make clear who, among various authorities, was to be
responsible for carrying out common law duties in that respect while leaving, as
far as statute was concerned, the matter of carrying out those duties as something
for the complete discretion of the authority.” Clearly s 34 is of no direct relevance
to the present case, but the Syme decision supports the contention that there is
nothing in either the 1984 Act nor the 1991 Act which allocates any responsibility,
so far as the pursuer is concerned, on the third party. Any duty that might have
been imposed on the third party was only to take reasonable care. The third party
admits to having ironwork in the footpath, in common with many others. All rely
on the roads authority to inspect, and that is a reasonable position to adopt.
Accordingly, there can be no failure to take reasonable care, if it is reasonable to
rely on the defenders. Further, 1t it is reasonable to rely on the defenders
inspections, why should the third party be liable if the defenders carry out the

inspection negligently? The only support for the detenders propbsitib'n is found in

.....

the case of Reid but it is clear there by thesue of the words “As against the

plaintiff...” that the Court is considering solely the issue between the pursuer and
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